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- Attorneys for Complainant

KAMALA D. HARRIS
Attorney General of California
KAREN B. CHAPPELLE

_Supervising Deputy Attofrney General

GEOFFREY WARD
Deputy Attorney General

- State Bar No. 246437

300 So. Spring Street, Suite 1702
Los Angeles, CA 90013

—Telephone:—(213)-897-2660

Facsmmile: (213) 897-2804
E-mail: Geoffrey. Ward@doj.ca.gov

BEFORE THE
STATE BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS
. STATE OF CALIFORNIA

In the Matter of the Petition to Revoke +| Case No. D1-2009-146 -
Probation Against: o '

ROBERT DAVERN ARMSTRONG |
477 East Colorado Blvd. PETITION TO REVOKE PROBATION

Pasadena, CA 91101
Optometry Certificate of Regxstratlon No.
4890

Respondent.

Complaimant alleges:
| PARTIES

1. Mona Maggio (Complainant) brings this Petition to Revolcé Probation solely in her
official capacity as the Executive Officer of the Sféte Board of Optometry, Department of
Consumer Affairs. |

2. Onor about September 14, 1967, th_e State Board of Optometry (Board) issued
Optometry Certificate of Registraﬁon Number 4890 to Robert Davern Armstrong (Respoﬁdent).
The Certificate was active at all times relevant herein and will expire on October 3 1, 2013, unless
renewed. |

3. In a disciplinary action entitled "In the Matter of Accusation Against Robert Davern
Armstrong," Case No. CC-2009-146, the Board issued a decision on Aprﬂ 10, 2012, which took
effect on May 10, 2012, in which Respondent’s Optometry Certificate of Reglstra’uon was

1
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revoked; however, the revocation was stayed and Respondent’s Optometry Certificate of

1
"2 Regrstrahon was placed on probatron for a penod of 4 years with certam terms and condltlons A
3 || copy of that decrsron 18 attached as E}\hlblt A and is 1ncorporated by reference
4 JURISDICTION
5_ 4. This AE tition to Revoke Probation is brought before the State Board of Optometry
6 (Board) Department of Consumer Affarrs -under the authority of the following laws. All section
7 |l references are to the Business and Professmns Code unless otherwise indicated.
8 STATUTES
9 5. Se_ction 3091 authorizes the Board to discipline licensees by placing them on
10 || probation.
11 6.  Government Code section 11519 subdivision (b) also authorizes egencies governed
- 12 || by the Administrative Procedure Act to impose probationary terms when the execution of a
13- || disciplinary order is stayed.. ' » |
14 ~ PETITION TO REVOKE PROBATION
15 7. Grounds exist for revoking probation and imposing the order of revocation of
16 Respondent E Optometry Certlﬁcate of Registration Number 4890.
17 ~ 8 Condition 14 of the Board’s April 2012 Decision allows the Board to dlsc1p11ne
18 Respondent for violating his probation conditions.
19 - “14.Violation of Probation. If Respondent violates any term of the
probation in any respect, the Board, after giving Respondent notice and opportunity to
20 be heard, may revoke probation and carry out the disciplinary order that was stayed.
If an accusation or petition to revoke probation is filed against Respondent during
21 probation, the board shall have continuing jurisdiction;, and the period of probation.
3 shall be extended until the matter is final. No petition for modification of discipline
122 - shall be considered while there is an accusation or petition to revoke probation or
other discipline pending against Respondent.” .
23 ‘ ' :
9. Condition 3 of the Board’s April 2012 Decision required Respondent to cooperate
24 ' : ‘
with the probation program:
25 || ' , .
: “3. Cooperate with Probation Monitoring Program. Respondent shall -
26 comply with the . requirements of the Board’s probation momtormg program, and
shall, upon reasonable request, report or personally appear as dlrected
27
| ~ Respondent shall claim all certified mail 1ssued by the Board, respond to
28 all notices of reasonable requests timely, and submit Reports, Identification Update

2
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reports or other reports srnnlar in nature, as requested and directed by the Board or its
representatrve '

Respondent is encouraged to contact the Board’s Probation Program at

2
o ~ any time he has a questron or concern regardlng his terms and conditions of
3 probatron
4 _ Fnﬂure to appear rfor any scheduled meeting or exarni_nation, or cooperate
with the requirements of the program, including timely submission of requested
] information;-shall-constitute-a-violation-of probation-and-may-result-in-the-filing-of-an—
accusation or a petition to revoke probation or both against Respondent s Optometrist.
6 license. .
7 10. Respondent has violated his probation conditions, as set forth below.
8 FIRST CAUSE TO REVOKE PROBATION
9 (Failure to Submit Quarterly Reports)
10 11. Respondent s probatron is subj ect to revocation because he failed to comply with
11 Probatlon Condition 2, which requires hlm to file quarterly reports, as follows:
- 12 12. Paragraphs 3, 7, 8, and 9 are realleged in and mcorporated into this allegation.
13 13.  Atall t:tmes after the effeetive date of Respondent’s probation, Condition 2 stated:
14 “2. Quarterly Reports. Respondent shall file quarterly reports of
complidnce under penalty of perjury to the probation monitor assigned by the Board.
15 Quarterly report forms will be provided by the Board. Omission or falsification in any
manner of any information on these reports shall constitute a violation of probation
16 and shall result in the filing of an accusation or a petition to revoke probation or both
' against Respondent’s optometrist license. Respondent is responsible for contacting
17 the Board to obtain additional forms if needed. Quarterly reports are due for each year
of probation throughout the entire length of probation as follows: '
18 : _
: ) »  For the period covering January 1st through March 31st, reports are
19 to be completed and submitted between April 1st-and April 7th.
20 »  For the period covering April 1st through June 30th, reports are to be
completed and submitted between July 1st and July 7th. ,
21
' +  For the period covering July 1st through September 30th, reports are
22 to be completed and submitted between October 1st and October 7th.
23 » For the period covering October 1st through December 31st, reports
are to be completed and submitted between January 1st'and January 7th.
24 v
' Failure to submit complete and timely reports shall constitute a violation
25 of probation.”
26 14, Respondent's probation took effect on May 10, 2012.
27 111
28 111

3
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15.  Respondent should have filed reports for the second quarter 2012 by July 7, 2012; for
the th]l‘d quartel 2012 by October 7,2012; and fo1 the fourth quartol 2012 by January 7, 2013.

He has not filed any of these reports.
' ' SECOND CAUSE TO REVOKE PROBATION

fFallure _to-Pay Cost Recovery)

10
11.
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

16.  Respondent‘s probation is subject to revocation because he failed to comply with
Probation Condition 8,AWhiCh requires him to repay the Board for its prior investigation costs

according to a Board-approved payment plan, as follows:
17. - Paragraphs 3, 7, §, and 9 are realleged in and incorporated into this allegation.

18. At all times after the effective date of Respondent’s.probation, Condition 8 stated:

“8. Cost.Recovery. Respondent shall pay to the Board a sum not to
exceed the costs of the investigation and prosecution of this case. That sum shall be
$5,000 and shall be paid in full directly to the Board, in 2 Board approved payment
plan, within 6 months from the end of the probation term. Cost recovery will not be
tolled.

If Respondent is unable to submit costs timely, he shall instead submit an explanation -

of why he is unable to submit these costs in part or in entirety, the date or dates he

will be able to submit the costs, and the amount he will be able to pay. Supporting
_documentation and evidence of why the Respondent is unable to make payments must

accompany this submission.

Respondent understands that failure o submit costs timely is a violation of probation
and submission of evidence demonstrating financial hardship does not preclude the
Board from pursning further disciplinary action. However, Respondent understands
that by providing evidence and supporting documen’catlon ‘of financial hardship may

- delay further d1sc1phnary action.

Consideration to financial hardship will not be given should Respondent violate this
term and condition, unless an unexpected and unavoidable hardship is established
from the date of this order to the date payment is due. The filing of bankruptcy by the

~ Respondent shall not relieve the Respondent of his responsibility to reimburse the
Board for these costs.”

19.  Onor about May 11, 2012, Respondent entered into a payment plan with the Board.
The plan required hirn to make an initial payment of $121.00 by May 10, 2012 and 41 payments
of $119 payments on the first of each month until he had paid the full cost recovery of $5,000.

20. TRespondent made his first payment on May 10, 2012 and his second payment on May
30, 2012. Buthe .did not make any further payments, mcluding payments for July through

December 2012, or for January and Fobruary 2013.
4
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21. Respondent’s failure to coinpl_y with the payment plan he entered into violates

2 || Condition 8.
3l  THIRD CAUSETOREVOKEPROBATION
4 (Education Course)_
5 22. Respondent‘s probation is subject to revocation because he failed to comply with
6 || Probation Condition 17, which requires him to select and take an education course, as follows:
7 23. Paragraphs 3, 7; 8, and 9 are realleged i and mcorporated into this allegation.
8‘ 24, At all times after the effective date of Respondent"s probation, Condition.17 stated:
9 “17. Education Course. Witnin 90 days of the effective date of this
decision, and on an annual basis thereafter, respondent shall submit to the board for
10 its prior approval an educational program or course in the areas of diagnosis of eye
~ disease or mjury, including retinal tears, which shall not be less than 20 hours per
11 year, for each year of probation. This program shall be in addition to the Continuing
Optomdetric Education requirements for re-licensure, and shall be obtained with all
12 costs being paid by respondent. Following the completion of each course, the board
: or its designee may administer an examination to test respondent's knowledge of the -
13 course. Respondent shall provide ertten proof of attendance in such course or-.
courses as are approved by the board.’ :
. 14
J oo ’ _
15 25. Paragraphs 3, 7, 8, and 9 are realleged in and incorporated into this allegation.
16 - 26. Respondent‘s probation took effect on May 10, 2012, which was the effectlve date of
17 il the Board’s dec1S1on _
18 27. Asof the date of filing of this Petition, which is more than 90 days after the effective
19 || date of the Decision, Respondent has not submitted a proposed course to the Board and has not
20 attended or completed such a course. |
21 FOURTH CAUSE TO REVOKE PROBATION
22 (Failure to Pay Probation Monitoring Costs)
23 | 28. Respondent s probation is subjeci to revocation because he failed to comply with
24 Probatlon Condition 4, which requires him to regularly pay the Board’s probation monltorlng
25 |l costs, as follows:
26 29. Paragraphs 3, 7, 8, and 9 are realleged in and incorporated mnto this allegation.
27 /111 |
" 2 /1
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11
12
13
14

15

16

17

18

19

20
21
22
23
24
25
26
27
28

30. At all times after the effective date of Respondent’s probation, Condition 4 stated:

“4, Probation Monitoring Costs. All costs incurred for probation

~ 7 ‘monitoring during the entire probation shall be paid by the Respondent. The monthly ™~

cost-may be adjusted as expenses are reduced or increased. Respondent’s failure to -
comply with all terms and conditions may also cause this amount to be increased. The '
fee for probation monitoring shall start at a minimum of $100 per month. All
payments for costs are to be sent directly to the Board of Optometry and must be

received-by-the-date-or-dates specified. (Periods.of tolling will not toll the probation
monitoring costs incurred.) ,

If Respondent is.unable to submit costs for any month, he shall be.
required, instead, to submit an explanation of why he is unable to submit the costs,’
the date or dates he will be able to submit the costs, and the amounts he will be able
to pay. Supporting documentation and evidence of why the Respondent is unable to
make such payment or payments must accompany this submission.

Respondent understands that failure to submit costs tlmely 1sa v1olat10n
of probation and submission of evidence demounstrating financial hardship does not
preclude.the Board from pursuing further disciplinary action. However, Respondent
understands that by providing evidence and supporting documentation of financial
hardship it may delay further disciplinary action.

In addition to any other disciplinary action taken by the Board, an
unrestricted license will not be issued at the end of the probationary period and the
optometrist license will not be renewed, until such time as all probation monitoring
costs have been paid. The filing of bankruptcy by the Respondent shall not relieve the
Respondent of his/her responsibility to relmburse the Board for costs incurred.”

31. Respondent paid prdbation monitoring costs for May and June 2012,

" 32.  Respondent did not pay the required probation monitoring costs for the months of

' July 2012 through December 2012, and Jamuary 2013,

/11
/11

111

/11

/11

/11

/11

/11

/11

/111
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PRAYER

2 WHEREFORE Complamant requests that a hearmc be held on the matters herem allecred
3 and that following the hearing, the State Board of Optometry issue a demsmn
4 1. Revoking the probation that was granted by the State Board of Optometry in Case
5| .No. _CC 2009-146 and imposing the disciplinary order that was stayed, thereby revoking
6 || Optometry Certificate of Registration No. 4890 issued to Robert Davern Armstrong;
7 2. Revoling or suspending Optometry Certificate of Registration No. 4890, issued to
8 || Robert Davern Armstrong;
9 3. Taking such other and further action as deemed necessary and proper.
10 -
11 P | | 7 % >
|| DATED: ;ﬁk‘x’.\ an 12, 2013 W‘//Qﬁ /)/L/f &/uQ
12 / MONA MAGGIO Sk
. Executive Officer
13 State Board of Optometry
‘ : Department of Consumer Affairs
; 14 State of California
Complainant
15
16 || 1.A2013508590
| 51236327 2.docx
17
18
19 .
20
21
22
23
24
25
26
5 27
28
7
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Exhibit A

Decision and Order

State Board of Optometry Case No. CC-2009-146




BEFORE THE
© 'STATE BOARD OF OPTOMETRY ~
- DEPARTMENT OF CONSUMER AFFAIRS

S B STATE OF CALIFORNIA i -
: . _ i
] Tn'the Matter of the ’Aeeu'satior; Against: . 'Case No. CC—:?.OO9—146 ' ;

‘ RO].SEI_I;T,DAYERIELARMSTRONG 2 'OAH No..2011080850-

:5601.De_Sofo Avenue : ‘ :

< 'Woodland Hills, CA 91365
- --Optometry- Certlﬂcate of. Re«nstratmn No
7 4890 - . : o
Respo:ident.

a0 g

LE

.  DECISION AND ORDER
The attached Stlpulated Settlement and. Dlsc1p11nary Order is hereby adoPted by the State.

Board of Optometry, Department of Consumer Affairs, as 1ts Deo1s.1on in this matter. :

Th1s Deols1on shall become effeotwe on - MaY 10, 201-2.

. Itis so ORDERED- Aprll 10 2012

' FORTHE STA BOARD OF OPTOMETRY
DEPARTMENT OF-CONSUMER AFFAIRS



http:att~~J;!.ed

L

"KAMALAD HARRIS o

Attorney General of California - : 3 - ST}
2. || . KAREN B. CHAPPELLE .. e
Superyising Deputy Attomey General - : ' .
3 || GEOFFREY WARD
- Deputy Attorney General
4 || State BarNo. 246437
300 So. Spring Street, Suite 1702
5—-{|——Tos-Angeles; CA-90013
~{|—Telephone:—(213)-897-2660
6 || Facsimile: .(213) 897-2804
“ || Bemail: Geoffrey. Ward@doj.caigov-: ~ oo e
7 || .Attorneys for Complainant
8 | . BEFORE THE
: STATE BOARD OF OPTOMETRY
9 DEPARTMENT OF CONSUMER AFFAIRS
10 : STATE OF CALIFORNIA ‘
11 || Inthe Matter of the Accusation Against: ] Cas‘e No. CC-2009-146
12 || ROBERT DAVERN ARMSTRONG © . | OAH No. 201 1080850
- 5601 De Soto Avenue STIPULATED SETTLEMENT AND .
13 || Woodland Hills, CA 91365 DISCIPLINARY ORDER
Optometry Certificate of Reglstratlon No . : :
14 | 4890 ‘
15 _ Res_pondent. .
16
- 17 ITIS I-IEREBY STIPULATED AND. AGREED by and between the parties to the above— :
18 entitled proceedmgs that the followmg matters are true:
19 . | N PARTIES
. 20 1. Mona Maggio (Complamant) is the Executrve Ofﬁcer of the State Board of
21 Optometry She brought this action solely in her official capae1ty and is represented in this matter
22 || by Kamala D. Harris, Attorney General of'the State of California, by Geoffrey Ward, Deputy
1 23 || Attorney General. | . | ' |
24 2. Respondent Robert Davem Armstrong' (Respondent) is represented in this proceeding
25 || by attorney Paul Spackman, Esq., whose address is:, Iungench & Spaekman 28441 H1ghr1dge
26 Road Su1te 201, Rolhng Hills Estates, CA 90274. '
27 3. Onorabout September 14, 1967, the State Board of Optometry issued Optdmetry -
28
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Certificate of Registration No. 4890 to Robert Davern Armstrong (Respondent). The Optometry |.
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Cert1ﬁcate of Regrstratlon was in full force and effect at all tlmes relevant to the char ges brought

2

STIPULATED SETTLEMENT (CC-2009-146)

R 2. Accusatlon No..CC-2009- 146 and will explre on October 31,_2()_1'1, nless renewed -
3 | JURISDICTION.
"4 4 Accusatron No. CC-2009-146 was filed before the State Board of thometry (Board),
5 Department of Consumer-Affairs;-and-is- currently pending-against.- Respondent The Accusation..-
6 and all other statutorlly requlred documents were properly served on Respondent on Febmary 9
- 7 » 201 1 Respondent timely filed h1s Notlce of Defense contestlng the Aocusat1on A copy of
8 || Accusation No. CC-2009-146 is attached as Bxhibit A and mcorporated herein by reference.
‘ 9 ADVISEMENT AND WAIVERS
- 10 5‘ - Respondent has carefully read, fully drscussed with counsel ‘and understands the .. .
11 || charges and allegations in Accusatlon No. CC- 2009 146, Respondent has also carefully read,
12 | fully drscussed with counsel, and understands the effects of thrs Stipulated Settlement and’
13 Dlscrplmary Order | | |
.14 6. ReSpondent is fully avvare of his legal 11ghts in thls matter, mcludrng the 11ght toa
15 .‘hearin'g on the charges and allegat1ons in the Accusation; the right to be represented by counsel at
N 16 h1s own expense; the right to conﬂont and cross-examme the wrtnesses against him; the right to
17 present evidence and to test1fy on his own behalf the right to the issuance of subpoenas to compel
| 18 || the attendance of -W1tnesses and the production of docurments; the right to reconsideration .and
19 court review of an adverse dec1sron, and all other nghts accorded by the Cahforma .
- 20 | Admmrstratrve Procedure Act and other apphcable laws. \
2'1 7. Respondent voluntarrly, knowingly, and mtelhgently waives and grves up- each and
By every right set forth above .
23 | | CULPABILITY
24 8. - Respondent understands and agrees that the charges and allegations in Accusation
25 No.’_CC-2009-146,. if proven at a hearmg, would constitute cause for imposing di.s_ci.pline upon his
26 || Optometry Certificate of Registration. . - .b . |
27 9. For‘the pnrpose of resolving the Ac,cusation without the 'expense and uncertainty of .
28 || further proceedings, Respondent agrees that, at a}hearing, éon:tplainant could establish a factual
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) bas1s for the charges and allegations i the Second Cause for Diseiplme piil the Accusation (farlure -

2. to refer a patient to an appropriate physician), and that Respondent_ hereby gives up his rlght to
3 || contest those charges and allegations:
4 10. Respondent agrees that ]JIS Optometry Certiﬁcate of Registration is subJect to
5 d1s ciplin‘eand»he‘agreesgtoAberboundrby.the,Board?s_probatronary_termsrasrs,‘et_forth,mithe )
6 || Disciplinary Order below.
7| CIRCUMSTANCES INMITIGATION |
8- 11. Respondent Robert Davern Armstrong has been a practicmg optometrist since 1967
9 || and has never been the subJect ofany pr1or disc1p11nary actlon o ‘
10 CONTINGENCY
11 12.  This stipulation shall be subject to approval by the State Board of Optometry
| 12 Respondent understands and agrees that counsel for Complamant and. the staff of the State Board
13 of Optometry may communicate directly with the Board regarding thrs strpulation and settlement
14 || without notice to or partic1pation by Respondent or his counsel By 51gn1ng the stipulation
o 15 Respondent understands and agrees that he may not Withdraw his agreement or seek to rescmd the
16 || stipulation prior to the time the Board considers and acts upon it. Ifthe Board fails to ad0pt this'
17 || stipulation as its Dec1sron and Order, the Stipulated Settlerhent and Disciplinary. Order shall be of
18 'no force or effect, except for this :paragraph, it shall be‘ inadrnissible in any legal action betu{een :
19 || -the parties, and the Board shall not be disqualified dorn further action by having co’nsideredthis
20 || matter. | - - |
21 | 13.  The parties understand and agree that facsimile copies of this Stipulated Settlement
22 || and Disciplinary Order, including facsimile signatures‘thereto, shall have the same force and
23 || effect as the originals. o _ | N _y
24 14, This Stipulated Settlement and D1301p1mary Order i is intended by the parties to be an
. 25 integrated Writmg representing the complete, ﬁnal, and exclusive embodiment of their agreement.
26 || It supersedes any and all prior or contemporaneous agreements, understandings, discussions,
27 || negotiations, and commitments (written or oral)).' This Stipulated Settlement and Disciplinary
28
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I8 Order may not be altered amended modlﬁed supplemented of. otherw1se changed except by g

2 »wrrtmg executed: by an authonzed represeritative of each of thie- partles I
3 15, Inconsideration of the foregoing admissions and st1pu1at1ons, the parties agree that
4} the Board may, without further notlce or formal proceeding, .i‘ssue and enter the following i
. 5 Discipllnary*O:rder: '
6 . . DISCIPLINARY ORDER
. 7 i ' IT IS HEREBY ORDERED that Optometry Cernﬁcate of Regrstra‘uon No 4890 1ssued to
"8 Respondent Robert Davern Armstrong (Respondent) is revoked. However, the revocation is
: 9 || stayed and Respondent is placed on probation for four years on the followlng terms and
.'10. \conditions; | ‘ . ' v l
11 | L Obey AII Laws‘ - Respondent shall obey all federal, state and local laws, and all rules
12 || governing the practice of optometry in California. | | '
13 2. Quarterly Rep orts. Respondent shall file quarterly reports of comphance under
14 || penalty of perjury to the probation monitor ass1gned by the Board. Quarterly report forms will be- |
‘15 provided by the Board. Omission or falsif’ication in any r'nanner of .any .information on these |
16 || reports shall constitute a violation of probatlon and shall result in the ﬁlmg of an accusation « or a
17 pet1t1on to revoke probatron or both against Respondent’s optometnst license. Respondent is |
18 | responsrb.le for contactmg the Board to obtain additional forms if needed. Quarterly reports are
19 || due for each ye'ar of probation throughout the entire length of probation vas follows: .
20 | s For the period covering January Ist through March 3 1st reports are to-be- completed and
21 submitted between April Ist and April 7th, _ '
22 o Forthe perrod covering ‘April lst through June 30th, reports are to be completed and
23 subm1tted between July 1st and July 7th.
24 o Forthe penod covenng .Tuly Lst thlough September 30th, reports are to be completed and
25 submitted between Octobet 1st and October 7th.
26 o For the period covering October Ist through December 3 lst 1eports are to be completed ,
27 and submitted between J anuary 1st and I anuary Tth. '
28 || Failure to submit complete and timely reports shall constitute a violation of probat1on

4
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ndent shall comply W1th S

| T j_' Cooperate thh Probatlon Momtonng Program Res.
N . - 2| the requlrements of the Board’s probation momtormg program, : and shall, upon reasonable
* 3 || request, report or personally appear as drrected ‘
4| Respondent shall claim &ll oert1ﬁed mail 1ssued by the Board, respond to all notices of
5 reasonable~requestsfclmely, and- submit Reports,‘Identlﬁcanon Update reports-or- othenreports
6 smnlar in nature as requested and d1rected by the Board or 1ts representanve , "
. 7” | Respondent is encouraged to contact the Board’s Probatlon Program at any t1me he has a | v I
8 || question or concern regardmg his terms and conditions of probatlon
9 Failure to appear for any scheduled meeting or exammatmn or cooperate with the
10 retlulrements of the program, mcludmg timely submission of requested information, shall
11 || comstitute a violation of probation and may result' in'the filing of an'accusation or a petition to
12 || revoke probation or both against Respondent’s Optometrist lieense .' . |
13 4, Probatlon Monrtormg Costs. All'costs incurred for probation monitoring during the
14 || entire probatlon shall be paid by the Respondent ’Ihe monthly cost may be adJusted as expenses
15 - are 1educed or increased. Respondent’s failure to comply with all terms and condltlons may also
16 || cause th1s amount to be increased. The fee for probat1on monrtormg shall start at a minimum:of
17 $l00 per month. . All payments for oosts'are to be -se‘n'tldireotly to the Board of Optometry and |
i 18 must be received by the date or dates spec1ﬁed (Perlods of tollmg Wlll not toll the probatlon
19 momtonng costs incurred.)
20 .. If Respondent is unable to submit eosts for any month, he shall be rerluired, instead, to
21 submit an explanation of why he is unable to submit the costs, the date or dates he will be able to
22 || submit the costs, and the.am'ounts he will be able to pay. Supporting docurnentation and evidence
23 || of why the Respondent .is unable to make such payment or payments must accompany this |
24 | submiSSion. ‘ | ‘
25 Respondent understands that failufe to submit costs timely is a yiolation of probation and
26 ‘subm1ss1on of evidence demonstr atmg financial hardship does not preclude the Board ﬁom
27 || pursuing further dlsc1pl1nary action. However, Respondent: undelstands that by providing
28

evidénce and supporting documentatlon of ,ﬁnanclal'hardsmp it may delay further dis crphnary

S
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action,” 7T _
- In addition to any.other d1sclp1mary actron taken by the Board, an unrestrlcted license w1ll

not be 1ssued at the end of the probatronary perlod and the optometrist license wrll not be

renewed, until such time-as all probat1on monitoring costs have been paid. The filing of

~bankruptcy-by-the-Respondent shall-netrelieve-the- Respondent ofhis/her- respons1b111ty tn

O o0 < o

10
11
12
13
14
15
16
17

18-

19
20
21

22

23
24
25
26
27

28

relmburse the Board for costs mcurred ) . o »
5. Function as an Optometr_rst Respondent shall functlon as an optometrrst for a
‘minimum of 40 hours per month for the entire term of his/her probatlon penod
6. Noticeto Employer Respondent shall prov1de to the Board the names, physical -
addresses mailing addresses, and telephone number ofall employers and superv1sors and shall
give spe01ﬁc, written consent that the licensee authorizes the Board and the employers and
supervisors to communicate rega'rding the licensee’s work status, performance,' and monitoring,
Momtonng mcludes, but is not limited to, any violation of any probat1onary term and condition,
Respondent shall be required to mform lus employer and each subsequent employer during | ‘
the probation period, of the d1sc1plme imposed by this decrsron by-providing his supervisor and
director and all subsequent supervisors and-directors. with 2 copy of the decisio'n'and order, and
the Accusation in this.matter prior to the beginning of or returning to 'e.mployment or-within 14
days from each change in a supervisor or dlrector |
The Respondent must ensure that the Board receives Wr1tten confirmation from the
employer that he is aware of the D1sc1plme on forms to be prov1ded to the Respondent The
Respondent must enstire that all reports completed by the employer are submitted from the
employer d1rectly to the Board. Respondent is respons1ble for contactmg the Board to obtain
additional forms if needed, _ .
~ 7. Changes of Employment and Residence. Respondent shall notify the Board, and
appointed probation monitor in writing, of any and ali changes of employment, location, and |
address within. 14 days of such change; This includes but is not limited to applying for |
employment, terminationor resi.gnation’ ﬁorn employment, change in 'employme‘nt status, and
change in supervisors, administrators or diréctors. |
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Respondent shall also notrfy h1s/her probatlon monltor and the Board i Wr1t1ng of any

- 2 | changes of.1 esrdence.. orma1lmgaddress.w1thm 1.4 days. P.O. _BQxe_s ar,Q.IdC,C@pt_@d for,malllng
3 purposes, however the Respondent must also prov1de his/her physical residence address as well,
4 , . 8  Cost Recovery. Respondent shall pay to the Board a sum not to exceed the costs of
5—{|-the- mvest1gat1on -and- prosecutmn of: th1s case.-That-sum shall be-§-5,000- and shall bepaid.in full
.6 dn ectly to the Board ina Board approved payment plan W1th1n 6 months from the end of the '
7 probat1on term Cost recovery W111 not be tolled. A_ L .
8' ' .If Respondent is unable to submit costs timely, he shall insteadv submit an explanation of
9 || why he is unable to submit these costs in part or in entirety, the date or dates he will be able to
10 | submit the costs, and the amount he will be able to pay. Supporting ‘dooumentation and evidence
11 | of Why the Respondent is unable to make payments must accompany this submission.
12 Respondent understands that failure o submit costs timely is a violation of probatmn and
13 || submission of evidence demonstratmg fmanmal'hardsmp does not preclude the Board from '
14 pursumg further disciplinary actlon However Respondent understands that by prov1d1ng
15 ev1denoe and supporting documentatlon of financial hardshrp may delay ﬁ.lrther dlsclplmary
16 - actlon N
17 . Consrderauon to financial hardshlp will not bey g1ven should Respondent v1olate this term
© 18 || and oondltlon, unless an unexpected and unavoidable hardship is established ﬁorn the date of this
19 order to the Idate 'payment_is due. The ﬁling of bankruptcy by the Respondent shall -not relieve the
. 20 Respondent of his responsibility to reimburse the Board for these costs. | |
21 9 Take and Pass California Laws and Rule Examination. Within 60 days of the’
23 || effective date of this Decision, or within some other time as prescribed in writing by-the Board,l
23 Respondent shall take and pass the California Laws and Regulations Exar'nination (CLRE),' 'A
24 multlple cho ice examination. If Respondent fails this examination, Respondent must take and
25 || pass a re- exammatlon as approved by the Board The Wa1t1ng period between repeat examinations |
26 || shall be at six month intervals until success is achleved. Respondent shall pay-the established
27 || examination fees. If Respondent has not taken and passed the examination within twelve months
C .28 ﬁom the effective date of this decision, Respondent shall be considered to be in violation of
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T probatlon Respondent shall not practice optonietry unt11 Respondent has passed the re’qulred
-2 | . ‘examination and has been so.notified by the Board in writing.. .
3 10. Maintain Current License. Respondent shall maintain a cutrent, active and valid
4 .|| license for the .length of the probation period: Failure to pay all fees and meet continuing
| 5- ¥educat—ion‘requirementspriorte*hiselieense»expiration-dateAshalli,const-i’cuteayiolation of
6 || probation. . ‘ : _.
| ’7 - 1-1..“ Tollmg For Ié)“lit-of-S'tate‘Residenvcy or Practice l-_ Periods of remdency or. practioe o
8 || outside California, whether the periods of residency or practice are temporary or permanent, will |
- 9 | toll the probation period but will not toll the cost recovery requirement, nor the probation
- 10 || monitoring costs incurred. Travel outside of California for more than '30 days must be reported to
11 || the Board in writing pI'lOI to departure Respondent shall notify the Board mfwr1t1ng, within 14
12 | days upon his/her return 16 Cahfornia and prior to the commencement of any employment where
13 || representation as an optometrist 1s/was prov1ded
14 ) 12. Licerise Surrender. During Respondent’s terim of probation if he ceases practicing
1 5'. due to 1et1rement health reasons, or is otherwise unable to satisfy any condition of probation,
16 || Respondent may surrender his license to the Board. The Board reserves the right to evaluate_
17 Responderit’ s,‘ request and exercise ifs discretion whether to grant the request, or to take any other |
18 || action deemed appropriate and reasonable under the circumstances, Without ﬁnther hearing. -Upon
19 || formal acceptanee of the tendered license and wall certificate, Respondent will no longer be
20 || subject to the conditions of probation. All costs incurred (i-e., Cost Recovery and Probation
21 | Monitoring) are diie upon reinstatement
| 22 - Surrender of Respondent’s license shall be considered a Dlsclphnary Action and shall
.23 || become a part of Respondent’s license history wrth the Board .
24 13, | Completion of Probatlon. Upon sucoessﬁil completion of probation, Respon_dent's
25 || certificate \yill be fully restored. | ‘ '
26 4. Viollation of Probation.’ If Respondent violates any term of the probation in any
27 || respect, the Board, after giviiig Respondent notice and opportuiity to be heard, may revoke
| 28 probation and carry out the disciplinary order l‘that was stayed. If an accusation or 'petition to

8
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_ 1 revoke probation is ﬁled agamst Respondent durmg prob at1on, the board shall have cont‘mumg
_ ' ) - 2 || jurisdiction, and the per1od of probation shall be extended until the matter is ﬁnal ‘No petltion for | "
3 modification of d1sc1plme shall be considered Whlle there is an accusation or petition to revoke
-_ 4 probation or other discipline pending against Respondent. '
5 15. Completion of. Probation. _Upon,; successful completion of - probatlon,rRespondentrs_
6 l1cense shall be fully restored. ' |
" '-7 | ,16‘.-- Dlrect Supervrsmn Durmg the per1od of probatlon Respondent shall be—u—ndel the 1
8 direct supervision of a person holding a current and valid un—restnct,ed Board—1ssued license.
9 i‘Direct supervision” means assigned to an optometrist who is on duty and immediately available
10 {| inthe assigned patient area. ’l‘he Board shall be informed in writing of and approve the level of -
11 supervision provided to the Respondent While he is functioning asa licensed optometrist The
12 appropnate level of superv1s1on must. be approved by the Board prlor to engaging in practice.
13 Supervrsor Quarterly Reports of Performance are due for each year of probatron and the
14 || emtire length of probation ﬁom each employer, as follows:
1'5 s Forthe period covermg January 1st through March 31st, rep01ts are to'be completed
16 and submitted between April 1st and April 7th.
l7 L. For the period covering April Ist through June .3i)th, repOrts are to be completed and
18 | subm1tted between July st and July 7th, , | |
19 ¢ Forthe per1od covering July 1st through September 30th, reports are to be. a
20 | completed and submitted between October 1st and October 7th. -
21 o For the period co,vering October 1st through December 31st, reports are to be
22 completed and submitted between J anuery'lst and J anuary 7tld. "
23 : Respondent is ultimately responsible for ensuring his/her supervisor submits complete.and
o 24 timely reports. F ailure to ensure each supervisor submits complete and timely reports shall
25 || constitute a violation of probation. .
26 17. Education Course. Within 90 days of the effective date of .this decision, and on an’
- 27 || annual basis thereafter, respondent shall submi to the board for its p1‘101‘ approval an educational
program or course in the areas of dlagnos1s of eye disease or injury, mcludmg retinal tears, which

28

9

STIPULATED SETTLEMENT (CC-2009-146)




' Feb 17 12 02:54p.
u 4 3

addmon to the Continuing Optometric EdJcatxon reqmremants for re- licensure, and shall be

. 310:697-0289 . ps3
luﬁgerich Y o . ' "”“"‘”._/ J‘*U‘3

=ha11 not be less than 20 hours per. ycar foreash year of ﬁi‘ébatlon This program sball bc in

obtamcd with all costr hemg paid by respondcnt Fullowing the completign of each course, thc .

board or its dcm guee mey admnuchr &1 sxaiuination 1o test respondcnt s knowledge of the

S
S
cnurse Raspondsu: shall prowde written proot of attendance-in-such COUTSE OF COUSes. A ATe—-

M”/M __—____—_____,__

e
g

174

i wxu have o1 my Optormetry Cetificate of chxsrratmn T enter mto thas Stxpulawd Settlement and

| DATED: E4 . f7[ N mww MU’A |

appraved-by-the-bourd;

_ . ACCEPTANCE
1 have carefully read the above Stipulaced Settlemont and Dieciplinary Order and have ﬁ,\[ly

dlSLuSSCd it with my atiorney, Paul Spackeman, qu I undcrst-md the snpulatmn and the effect it

D:qcnpimary Order voiuntanly. knowmgly, and’ mte[hgently, and agrec 1 be bound by the - -
Decigion and Ordzr of the Statc Board of Optomctry

ROBERT DAYERN ARMSTRONC‘ :
Rcs.pondcm

[ have resd and fully dizenssed with Respondent Robert Davern A:msm ong the terms and
ucmdmons and nther matters contained 1 the above Stapulatcd Selllement and Disciplinary Order

I approve it fo"m and contem

DATED: j{ / MW m ;@ﬁ} v M ééZde/ﬂwm

. PAUL SPACKMAN, ESG.
.- Aftorn ey for Rcsponde.nf

J————

i0
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ENDORSEMENT _ ORI HE

I The foregomg Stlpulated Settlement and Dlsclphnary Order 18 hereby respectfully submltted f01 N

con51derat1on by the State Board of Optometry of the Department of Consumer Affairs,

Dated: o, // 2

Res'pectﬁ.llly'submitted, .

SAMATLA- D ~HARRIS

10

11

12
13

14
15 |
16

17
18

19

20

22
23
24

25

26

27

28

LA2010601039
60717561_2.doc

,Attorney General-of- California
KAREN B. CHAPPELLE
" Supervising Deputy Attoingy Géneral

s %4/\/4

GEOFFREY WARD
Deputy Attorney General
Attorneys for Complainant
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v - ™
- || ReAMATA D HARRIS— ~—~= ="~ Y R
- |\ Attorney General of California ' o T e
2 || KAREN B. CHAPPELLE
- || Supervising Deputy Attomey General
3 || GEOFFREY WARD
Deputy Attorney General
4 || State Bar No. 246437
300 So. Spring Street, Suite 1702
5 || Los Angeles, CA 90013 :
Telephoner—(213)897-2660
0 Facsimiler (213) 897-2804
Al E-mail:. Geoffrey. Ward@doj.ca.gov.
7 || Attorneys for Complainant
8 ' BEFORE THE
STATE BOARD OF OPTOMETRY
9 DEPARTMENT OF CONSUMER AFFAIRS
.1'0 STATE OF CALIFORNIA
11|\ In the Matter of the Accusation Against: | Case No. CC-2009-146
12 | ROBERT DAVERN ARMSTRONG | |
13 || 5601 De Soto Avenue . ACCUSATION
1 Woodland Hills, CA 91365 :
~Opt6metry Certificate of Registration No.
15 || 4890 _
16 Respondent.
17
18 Complainant élleges:
19  PARTIES
20 1. Mona Maggio (“Complamant”) brings this Accusation solely in her official capacity
21 || as the Executive Officer of the State Board of Optometly, Depar tment of Consumel Affairs,
22 2. Onorabout September 14, 1967, the State Board.of Optometry issued Optometry .
23 || Certificate of Registration Nunber 4890 to Robert Davern Armstrong (Respondent). The
24 || Optometry Certificate of Registration was in full force and effect at all times relevant to the -
~ 25 || charges brought herein and will expire on October 31,2011, unless renewed.
26 11
27 /11
28 /11
1
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) 2 " 3. " This Accusation is blought before the State Boa1d of Optome'ay (“Boal d”)
3 Depa1 tment of Consumer Affa1rs under the authonty of the followmg laws. All section
"4 || references are to the Business and Professions Code unless otherwise indicated.
5 4, Section 3024 of the Code provideé authority for the Board to revoke or suspend an
6-|[-optometrist’s-certificate-ofregistration:
7 “The board may grant or refuse to grant certificates of registration as )
provided in this chapter and may revoke or suspend the certificate of registration of
8 ‘any optometrist for any of the causes specified in this chapter. It shall have the power
‘ 0 to administer oaths and to take testimony in the exercise of these functions.”
10 5. Section 3090 of the Code also provides authority for the Board to take disciplinary
11 || actiom: |
12 "Except as otherwise provided by law, the board may take action agaiﬁst
~all persons guilty of violating this chapter or any of the regulations adopted by the
13 board. The board shall enforce and administer this article as to licenseholders, and the
board shall have all the powers granted in this chapter for these purposes, including,
14 ~ but not limited to, investigating complaints from the public, other licensees, health
.care facilities, other licensing agencies, or any other source suggesting that an
15 optometrist may be guilty of violating thls chapter or any of the 1egulat1ons adopted
by the board."
. 16
17 STATUTES
18 6.. Section 3110 of the Code in relevant part provides grounds for discipline: ‘
' |
19 "The board may take action against any licensee who is char ged with |
unprofessional conduct, and may deny an application for a license if the applicant has :
20 committed unplofessmnal conduct. In addition to other provisions of this article, |
: unprofessional conduct includes, but is not limited to, the following: |
21 |
(a) Violating or attempting to violate, directly or indirectly assisting in or .
22 abettmg the violation of, or conspiring to violate any provision of this chapter or any
of the rules and 1egulat10ns adopted by the board pursuant to this chapter.
23 - . : :
\ (b) Gross negligence.
24
25 : (y) Failure to refer a patient to an apﬁropriate physician in either of the
p - following circumstances: '
2 . .
' (1) Where an examination of the eyes indicates a substantial
27 likelihood of any pathology that requires the attention of that physician, -
28

(2) As required by subdivision (c) of Section 3041."
) :

Accusation




o . I
a N

~ 7 . . -

b

‘diagnostic and treatment practices is the same as for other medical professionals: "[w]ith fespect

T —Seetion-3041-1-of the- Code -provides-tha-tuoptometr-ists-’--.s-tandard--@-ﬁ-car&fmi Cerai - e e e

V 3 || to the practices set forth in subdivisions (b), (d), and (e) of Section 3041, optometrists diagnosing
4 || ortreating eye disease ShEIIH be held to the same standard of care ’to which physioiéns and
surgeons and osteopathic physicians aﬁd surgeons are held." |
6 ' §—Section3041-subdivision-(d)-of-the-Code-provides: ‘
ST - .“‘(‘d). In any case where this chapter requires that an optometrist consult
: with an ophthalmologist, the optometrist shall maintain a written record in the
8 patient's file of the information provided to the ophthalmologist, the ophthalmologist's
response, and any other relevant information. Upon the consulting ophthalmologist's
9 request and with the patient's consent, the optometrist shall furnish a copy of the
10 record to the ophthalmologist.” .
11 9. ~ Gross negligence is deﬁned as “a lack of even scant care or an ektreme’departm:é
1 2 || from the ordinary standard of cdnduct.” See, e.g. Kearl v. Board of Medical Quality Assurance
13 (1986) 189 Cal.App.3d 1040, 1052 (physician’s license suspended for gross 11ég1igénce and
14 || incompetence). _ |
5 COST RECOVERY -
16 10.  Section 125.3 of the Code provicies, in pél'ti11611t part, ’cﬁat the Board may requcét the
] 17 || administrative law judge to direct a licentiate foﬁnd to have committed a violation or violations of
18 | the licensing act to pay a sum not fo exceed the reasonable costs of the investig&iqn and
19 | enforcement of the case. | | .
20 o FIRST CAUSE FOR DISCIPLINE
21 . (Gross Negligence)
.22 11. Respondent is subjéct tc.) disciplinary action under section 3110 subdivision (b) of the
23 || Code because he failed to pro{/ide even scant care or engaged in an extreme departure from the
24 || ordinary standard of care byvfailing' to properly examine, diagnose,, and recommend treatment for
25 || apatient with symptoﬁs of a detached reﬁna. The circumstances are as follows:
26 11 o | ., :
27 11 |
28 /11
3

Accusation



http:Cal.App.3d

Y M

-

[y

._12 -—On OF- abou‘c June 20 2008 _patlent W P v131ted Respondent atthe optomet1y

| depa1 tment af Kaisei Perinaneiité Woddland Hills." The patient h'1d syinptoms ofa detached

4

Accusation

* 3 || retina in his left eye. Respondent misdiagnosed the potentially detached retina, believing it to be
4 || acataract. He referred the patient to an ophthalmologist, who the patient was scheduled to see on
-5 || July 3,2008, almost two weeks later.
6 B—Afte 1—Vls1t1ng—Respendent—the-pat1ent—s—v1s1011—111 hls—left—eye—l apidly-deteriorated: —
" 7 || The patient went for a second opinion on June 30, 2008. At that appointrent, an ophthalmelo gist
8 diagnesed the patient as havihg a detached retina in the left eye, and s,chedﬁled imm_ediate
‘9 | surgery. After multiple surgeries, the petient’e vision remaihed permanently reduced in that eye.
10 14. Respondent’s failure to properly diagnose, examine, and recommend treatment for
11 || patient W. P. was gross hegligence under section 3110 of the Code, because hevfailed to provide
’ 12 scant care to the patient and his conduct was an extreme departure from the ordinary standard of
13 .ca1e that an optometrist would have provided. |
14 SECOND CAUSE FOR: DISCIPLINE
15 ~ (Failing to Refer Patient to a Physician) .
16 15. By comumitting the acts set forth in paragraphs 11-14, above, Respondent is subjeet to
17 || discipline under Seetion 3110 subdivision (y) Qf the Code because he failed to immediately refer
18 || patient W. P. to a physician when an examination of W. P.’s left eye should have ihdicat_ed a
19 || substantial likelihood of'a detached retina, a pathology requiring the immediz_tte attention of a
20 || physician.
21 ‘ o PRAYER
22 "WHEREFORE, Complamant requests that a hearing be held on the matters herein alleged,
23 || and that followmg the hearing, the State Board of Optometry issue a declslon
24 1. Revoking, suspendmg thomet1 y Certificate of Registration Number 4890, issued to
25 || Robert Davern Armstrong;
26
27 | | |
28 - ! The patient’s name will be dbbreviated in this eocusation to preserve patient privacy.



|| — _._~2 . Oldenng Robert Dame_m Arms_tr_Oﬁg_t_Q pay th S tate Board of Optometlv the. .

‘ 1easonable costs of the mvestlgatlon and enfomement of thls case, pmsuant to Busmess and

Professions Code section 125.3; and

* 3. Taking such other and further action as déemed necessary and proper.

(@)Y

24

o

SN0

107}

11
12
13
14
15
16
17
18
19
20
21
22
23

25
26
27
28

DATED: January 31, 2011 WW%&MD

"MONA MAGGIO ()0

Executive Officer

State Board of Optometry

Department of Consumer Affairs
. . State of California

Complainant
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